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INTRODUCTION

This Article focuses on the doctrine of forum non conveniens and its
application to foreign plaintiffs. The forum non conveniens doctrine allows a court to decline jurisdiction when the convenience of the parties
and the interest of justice would be better served if the case were brought
elsewhere.' This Article also explores the effect of the forum non conveniens doctrine on the rights of foreign plaintiffs under Friendship,
Commerce, and Navigation [hereinafter FCN] treaties with the United
States. Many of these treaties have equal access clauses that guarantee
foreign plaintiffs the same access to the United States courts as United
States citizens possess. This Article determines whether dismissal of a
* Attorney-Advisor, Department of the Treasury, United States Customs Service;
M.I.C.L., 1988, Georgetown University Law Center; J.D., 1987, University of Akron School
of Law; B.A., 1984, Ohio State University. The author wishes to thank Professors Allen I.
Mendelsohn and Jeffrey N. Shane of the Georgetown Law Center for all their help and encouragement in the preparation of this article. I would also like to add a special thanks to my
mother. Without her help this paper would not have been possible.
1. E.g., Gulf Oil Corp. v. Gilberts, 330 U.S. 501, 507 (1947).
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foreign plaintiff's claim on forum non conveniens grounds violates these
treaties.
First, this Article examines Piper Aircraft Company v. Reyno, the
United States Supreme Court's landmark forum non conveniens case involving foreign plaintiffs.2 Piper describes the proper application of the
forum non conveniens doctrine. Second, this Article discusses how equal
access clauses in FCN treaties affect a foreign plaintiff's rights of access
to United States courts. Third, this Article identifies the different rights
which United States plaintiffs, as opposed to foreign plaintiffs, may have
in their access to United States courts. If a different standard is applied
to United States plaintiffs than to foreign plaintiffs, then dismissal on the
grounds of forum non conveniens could violate United States treaty obligations. Finally, this Article gives a brief overview of the many FCN
treaties to which the United States is a party.
II.

THE FORUM NON CONVENIENS DOCTRINE

PiperAircraft Company v. Reyno is the landmark case analyzing the
application of the forum non conveniens doctrine to foreign plaintiffs.3
Piperinvolved an airplane crash in Scotland in which the pilot and all the
passengers were killed. All the decedents were Scottish citizens and the
aircraft was owned, operated, and registered in the United Kingdom.
The wreckage of the aircraft was located in the United Kingdom, and the
accident investigation was conducted by that government.
The only contacts with the United States were the defendants Piper
Aircraft and Hartzell Propeller, located in Pennsylvania and Ohio, respectively. Additionally, the nominal plaintiff, Gaynell Reyno, a United
States citizen, was the legal secretary of the attorney who filed the new
suit.
A California Probate Court appointed Reyno the administratrix of
the Scottish plaintiffs' estates.4 The case was originally brought in California State Court but was later removed to the United States District
Court for the Central District of California.' The California District
Court then transferred the suit to Pennsylvania, the home of the defendant Piper Aircraft.6 The district court in Pennsylvania dismissed the ac2. 454 U.S. 235 (1981).

3. Id.
4. Id. at 239.
5. Id. at 240.
6. The United States Code provides: "For the convenience of parties and witnesses, in
the interest of justice, a district court may transfer any civil action to any other district or
division where it might have been brought." 28 U.S.C. § 1404(a) (1976).
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tion on the grounds of forum non conveniens. 7 In making its decision,
the district court weighed the private interests of the parties with the
public interest to determine that Scotland was a more appropriate forum
for the suit.'
The Court of Appeals for the Third Circuit reversed and remanded,
finding that the district court abused its discretion in its analysis of the
private and public interest factors.' The Third Circuit also held that dismissal is never appropriate if the law of the alternative forum is less
favorable to the plaintiff.i0 The United States Supreme Court granted
7. 479 F. Supp. 727 (M.D. Pa. 1979).
8. Ia at 731. The district court noted that an alternative forum existed in Scotland.
Piper and Hartzell had agreed to submit to the jurisdiction of the Scottish courts and to waive
any possible statute of limitation defense. The District Court also stated that Reyno "is a
representative of foreign citizens and residents seeking a forum in the United States because of
the more liberal rules concerning products liability law," and that "the courts have been less
solicitous when the plaintiff is not an American citizen or resident, and particularly when the
foreign citizens seek to benefit from more liberal tort rules provided for the protection of citizes and residents of the U.S." Id.
The private and public interest factors relied upon were articulated in Gulf Oil Corp. v.
Gilbert, 330 U.S. 501, 508-09 (1947). The private interest factors as applied in Piperwere: 1)
the real parties in interest and all decedents were citizens of Scotland; 2) witnesses regarding
the maintenance of the aircraft, the training of the pilot, and the investigation of the accident
were in the United Kingdom; 3) all witnesses to damages were in Scotland; and 4) the trial
would be aided by familiarity with Scottish topography and easy access to the wreckage. Piper,
479 F. Supp. at 732. The district court in Piper stated that these factors gave Scotland an
overwhelming connection with the case, even though evidence concerning the design, manufacture, and testing of the plane and propeller were located in the United States. Id.
The public interest factors were: I) Pennsylvania law would apply to Piper and Scottish
law to Hartzell making the case more complicated for the jury; 2) experts would be needed to
prove Scottish law; 3) the trial would be costly and time consuming; and 4) it would be unfair
to burden its citizens with jury duty when their district had little connection with the controversy. Id at 734.
9. Piper Aircraft Co. v. Reyno, 630 F.2d 149 (3d Cir. 1980). The Third Circuit stated
that the plaintiff's choice of forum deserved substantial weight, even though the real parties in
interest were nonresidents. The Third Circuit also rejected the district court's analysis of the
private interest factors. The Third Circuit found that Piper and Hartzell had failed to support
adequately their claim that important witnesses would be unavailable if trial were held in the
United States. Id. at 161. The Third Circuit gave little weight to the United States defendants'
inability to implead potential Scottish third-party defendants, claiming that it would be burdensome but not unfair. Id. at 162. Finally, the Third Circuit stated that familiarity with
Scottish topography and the plane wreckage would not significantly aid the disposition of the
case. Id
The Third Circuit also rejected the district court's analysis of the public interest factors.
The Third Circuit instead held that the district court had placed too much emphasis on the
difficulty of applying Scottish law. Id. at 163. The Third Circuit also stated that Pennsylvania
and Ohio had a greater policy interest in the case than Scotland, and that all other public
interest factors favored trial in the United States. Id. at 171.
10. The Third Circuit stated: "[lit is apparent that the dismissal would work a change in
the applicable law so that the plaintiff's strict liability claim would be eliminated from the case.
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certiorari to determine the proper application of the doctrine of forum
non conveniens.1 1
Justice Marshall, writing for the Supreme Court, rejected the Third
Circuit's holding that plaintiffs may defeat a motion to dismiss on the
grounds of forum non conveniens merely by showing that the applicable
substantive law in the alternative forum is less favorable to the plaintiff
than that of the present forum.12 The Supreme Court stated that the
possibility of a change in substantive law should, ordinarily, not be given
conclusive or even substantial weight in the forum non conveniens
inquiry.

13

In addressing this issue, the Supreme Court relied on Gulf Oil Corporation v. Gilbert.14 In Gilbert, the Supreme Court upheld a prior application of the forum non conveniens doctrine when the plaintiff's chosen
forum imposed a heavy burden on the defendant or the court and the
plaintiff was unable to offer any specific reasons of convenience supporting the choice." The Supreme Court rationalized that if substantial
weight was given to the possibility of an unfavorable change in the law,
dismissal might be barred even when trial in the chosen forum was
plainly inconvenient. Hence, the forum non conveniens doctrine would
become virtually useless.16 The Supreme Court also stated that if subBut... a dismissal for forum non conveniens, like a statutory transfer, 'should not, despite its
convenience, result in a change in the applicable law.' Only when American law is not applicable, or when the foreign jurisdiction is not applicable, or the foreign jurisdiction would, as a
matter of its own choice of law, give the plaintiff the benefit of the claim to which she is
entitled here, would dismissal be justified." Id. at 163-64 (quoting DeMateos v. Texaco, 562
F.2d 895, 899 (3d Cir. 1977), cert. denied, 435 U.S. 904 (1978)).
11. Piper Aircraft Co. v. Reyno, 450 U.S. 909 (1981).
12. Piper Aircraft Co. v. Reyno, 454 U.S. 235, 247 (1981).
13. Id.
14. 330 U.S. 501 (1947). In Gilbert, a Virginia citizen sued a Pennsylvania corporation
doing business in both Virginia and New York for negligence resulting in destruction of plaintiff's warehouse and its contents in Virginia. The Supreme Court affirmed the Southern District Court of New York's dismissal of the case on forum non conveniens grounds. Id. at 503.
The private interest factors stated in Gilbert included:
[T]he relative ease of access to sources of proof; availability of compulsory process
for attendance of unwilling witnesses, and the cost of obtaining attendance of willing
witnesses; possibility of view of premises, if view would be appropriate to the action;
and all other practical problems that make trial of a case easy, expeditious, and
inexpensive.
Id. at 508. The public interest factors in Gilbert included: "the local interest in having localized controversies decided at home, the interest in having the trial of a diversity case in a
forum that is at home with the law that must govern the action, the avoidance of unnecessary
problems in conflict of laws, or in the application of foreign law; and the unfairness of burdening citizens in an unrelated forum with jury duty." Id. at 509.
15. Piper, 454 U.S. at 249.
16. Id.
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stantial weight was given to an unfavorable change of law, practical
problems would arise.17 For example, the trial court would be required
to determine complex conflict of laws and comparative law issues, and
litigation in United States courts by foreign plaintiffs suing United States
manufacturers would increase.1 8
The Supreme Court noted that after Gilbert all other Courts of Appeals considering this question had held that dismissal on grounds of fo-

rum non conveniens may be granted even though the applicable law in
the alternative forum is less favorable to the plaintiff. 9 However, the
Supreme Court held that the possibility of an unfavorable change in the
law may be a relevant factor in a forum non conveniens inquiry.2 0 The
unfavorable change of law may be given substantial weight if the remedy

provided by the alternative forum is so clearly inadequate or unsatisfactory that it is no remedy at all.2 1 If this occurs, the district court may
conclude that dismissal would not be in the interest of justice.2 2 In Piper,
the Supreme Court stated that the remedies which would be provided by
the Scottish courts did not fall within this category.2 3
The Supreme Court next discussed the rights of foreign plaintiffs.
17. The practical problems posed by the Court of Appeals decision makes a forum non
conveniens analysis very difficult. A choice of law analysis would become extremely important, and the court would frequently be required to interpret the law of foreign jurisdictions.
First, the lower court would have to determine the applicable law for both the chosen forum
and the alternate forum. Then the court would have to compare the rights, remedies, and
procedures available under the laws of both forums. Dismissal would be appropriate only if
the court concluded that the law of the alternative forum is as favorable to the plaintiff as the
law of the chosen forum. The Supreme Court stated "the doctrine of forum non conveniens,
however, is designed in part to help courts avoid conducting complex exercises in comparative
law." Id at 251.
18. Id. The Supreme Court stated: "In holding that the possibility of a change in law
unfavorable to the plaintiff should not be given substantial weight, we also necessarily hold
that the possibility of a change in law favorable to the defendant should not be considered....
If the defendant is able to overcome the presumption in favor of the plaintiff showing that trial
in the chosen forum would be unnecessarily burdensome, dismissal is appropriate regardless of
the fact that the defendant may also be motivated by a desire to obtain a more favorable
forum." Id. at 252 n.19.
19. Id. at 250; see, eg., Pain v. United Technologies Corp., 637 F.2d 775, 794-95 (D.C.
Cir. 1980); Fitzgerald v. Texaco, 521 F.2d 448, 453 (2d Cir. 1975), cert. denied, 423 U.S. 1052
(1976); Anastasiadis v. S.S. Little John, 346 F.2d 281, 283 (5th Cir. 1965), cert. denied, 384
U.S. 920 (1966).
20. Piper Aircraft Co. v. Reyno, 454 U.S. 235, 254 (1981).
21. Id.
22. Id. For example, dismissal would not be appropriate if the alternative forum did not
permit litigation of the subject matter of the dispute. Id. at n.22.
23. The Supreme Court stated: "Although the relatives of the decedents may not be able
to rely on a strict liability theory, and although their potential damages award may be smaller,
there is no danger that they will be deprived of any remedy or treated unfairly [in Scotland]."
Id. at 255.
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Ordinarily, a strong presumption exists in favor of the plaintiff's choice
of forum, which may be overcome only when the private and public interests clearly favor trial in the alternative forum.24 The Supreme Court
affirmed the district court's distinction between resident or citizen plaintiffs and foreign plaintiffs as fully justified.25 The Supreme Court then
cited Koster v. Lumbermens Mutual Casual Company2 6 for the proposition that a plaintiff's choice of forum is entitled to greater deference
when the plaintiff has chosen his home forum.27 When the home forum
has been chosen, it is reasonable to assume that this choice is convenient.
However, when a foreign plaintiff chooses a United States forum this
assumption is less reasonable.2 8 Since the central purpose of a forum non
conveniens inquiry is to insure that the trial is convenient, a foreign
plaintiff's choice deserves less deference.2 9
Next, the Supreme Court analyzed the discretion given the trial
court in a forum non conveniens inquiry and held that the trial court's
determination may be reversed only when there has been a clear abuse of
discretion.30 The Supreme Court found that the district court did not
24. Id.
25. Id.
26. 330 U.S. 518 (1947). Koster, a companion case of Gilbert, involved a policyholder's
derivative suit by a New York resident against an Illinois corporation. The case was brought
in the Eastern District of New York. The Supreme Court affirmed the dismissal of the suit to
Illinois based on forum non conveniens. Id. at 520. The Supreme Court stated that "where
there are only two parties to a dispute, there is good reason why [the case] should be tried in
the plaintiff's home forum if that has been his choice." Id. at 524. However, the Supreme
Court held that plaintiffs may be deprived of their choice of home forum "upon a clear showing of facts which either (1) establish such oppressiveness and vexation to a defendant as to be
out of all proportion to plaintiff's convenience, which may be shown to be slight or nonexistent, or (2) make the trial in the chosen forum inappropriate because of considerations affecting the Court's own administrative and legal problems." Id. Finally, the Supreme Court stated
that "in any balancing of conveniences, a real showing of convenience by a plaintiff who has
sued in his home forum will normally outweigh the inconvenience the defendant may have
shown." Id. In Koster, the plaintiff's showing of convenience was weakened because of the
large number of plaintiffs who could bring suits in many other home forums.
27. Piper Aircraft Co. v. Reyno, 454 U.S. 235, 255 (1981).
28. Id. at 256.
29. Id. The Supreme Court noted: "A citizen's forum choice should not be given dispositive weight, however." Id. at 255 n. 23 (citing Pain v. United Technologies Corp., 637 F.2d
775, 796-97 (D.C. Cir. 1980); Mizokami Bros. of Arizona v. Baychem Corp., 556 F.2d 975
(9th Cir. 1977) (per curiam), cert. denied, 434 U.S. 1035 (1978)). "Citizens or residents deserve somewhat more deference than foreign plaintiffs, but dismissal should not be automatically barred when a plaintiff has filed suit in his home forum. As always, if the balance of
convenience suggests trial in the chosen forum would be unnecessarily burdensome for the
defendant or the court, dismissal is proper." Id.
30. Piper, 454 U.S. at 257. "In examining the District Court's analysis of the public and
private interests, however, the Court of Appeals seems to have lost sight of this rule, and
substituted its own judgment for that of the District Court." Id.
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abuse its discretion in weighing the private and public interest factors
specified in Gilbert to determine that the trial should be held in
Scotland.3 1
In looking at the private interest factors in the Gilbert analysis, the
Supreme Court affirmed the district court's observation that a trial in
Scotland would pose fewer evidentiary problems because a large proportion of the relevant evidence was located there.32 If the trial was not held
in Scotland, the defendants would be unable to implead potential Scottish
third party defendants such as the pilot's estate, plane owners, and charter company.3 3
The Supreme Court also affirmed the district court's analysis of the
public interest factors from Gilbert.34 These factors included the occurence of the accident in Scotland, the decedents were all Scottish, the
other potential parties were either Scottish or English, and Scotland also
had a strong interest in the outcome of the litigation.35
However, the Supreme Court emphasized that the trial court must
flexibly apply the factors of the forum non conveniens doctrine. 36 The
Court relied upon Gilbert for the proposition that no specific circumstances should be established to justify or require either the grant or denial of dismissal under forum non conveniens. 37 The Supreme Court,
citing Williams. v. Green Bay & Western Railroad Company,38 restated
that it would not lay down a rigid rule to govern discretion, and that
"each case turns on its facts.",39 Justice Marshall reasoned that if "central emphasis were placed on any one factor, the forum non conveniens
doctrine would lose much of the very flexibility that makes it so
valuable."'
Finally, the Supreme Court specifically rejected the argument for a
forum non conveniens inquiry which granted United States citizens an
overriding interest in insuring that United States manufacturers are de31. Id. at 257-58.
32. Id.
33. Id. at 259. The Supreme Court emphasized that "[j]oinder of the pilot's estate, Air
Navigation, and McDonald is crucial to the presentation of petitioner's defense. If Piper and
Hartzell can show that the accident was caused not by a design defect, but rather by the
negligence of the pilot, the plane's owner, or the charter company, they will be relieved of all
liability." Id.
34. Id at 259-60.
35. Id. at 260.
36. Id. at 249.
37. Id.
38. 326 U.S. 549, 557 (1946).
39. Piper Aircraft Co. v. Reyno, 454 U.S. 235, 249 (1981).
40. Id at 249-50.
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terred from producing defective products.4 1 According to the Supreme
Court, any additional deterrence that might be obtained by trial in the
United States, where the defendant could be sued on the basis of both
negligence and strict liability, was likely to be insignificant and was not
sufficient to justify the resources which would be required.4 2
In conclusion, Piper stands for several principles. First, the
Supreme Court rejected the idea that plaintiffs could defeat a motion to
dismiss on the ground of forum non conveniens simply by showing that
the substantive law in the alternative forum would be less favorable. Second, the choice of a forum by a plaintiff from the United States is entitled
to greater deference when the plaintiff has chosen his home forum. 43 The
reverse of this holding is that a foreign plaintiff's choice of forum is to be
given less deference than a resident or citizen plaintiff. Third, the trial
court's discretion in weighing the Gilbert private and public interest factors should be reversed only with evidence of a clear abuse of discretion.
In weighing these private and public interest factors, the Supreme Court
refused to specify any controlling factor, but emphasized the need for
flexibility and insisted that each case should turn on its facts. Finally, the
United States Supreme Court rejected the idea that courts should serve
as a haven to deter United States manufacturers from producing defective goods when a more appropriate forum exists elsewhere.
III.

A FOREIGN PLAINTIFF'S RIGHTS TO ACCESS
UNDER FRIENDSHIP, COMMERCE, AND
NAVIGATION TREATIES

Piper held that a foreign plaintiff's choice of forum deserved less
deference than that of an American plaintiff who has chosen his home
forum.' This holding raises the question of what rights foreign plaintiffs
have, and more specifically, how equal access clauses contained in FCN
treaties affect these rights.
In Farmanfarmaianv. Gulf Oil Corporation45 the Southern District
Court of New York addressed the dismissal of an Iranian plaintiff's case
41. Id. at 260.
42. Id. at 260-61.
43. Although the Supreme Court did not address the question of a nonresident United
States plaintiff suing in an alternative federal forum, the Piper holding could arguably be expanded to this situation. A nonresident United States plaintiff's choice of an alternative federal forum should be given less deference than a resident United States plaintiff's choice of his
home forum. See infra note 65.
44. See supra note 29.
45. 437 F. Supp. 910 (S.D.N.Y. 1977).
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to Iran on the ground of forum non conveniens." An Iranian citizen
brought a breach of contract action against an Iranian subsidiary of certain United States and European oil companies. The contract was entered into in Iran and involved the sale of shares of an Iranian
corporation. The evidence and witnesses were located in Iran, and Iranian law governed the action. The only American contacts were the
defendants.
The district court noted that a foreign plaintiff's right to sue in the
United States is clearly of a lesser magnitude than that of a United States
citizen. 7 The district court never addressed the issue of a FCN treaty
with Iran, but stated that it is hardly prejudicial to require a foreign
plaintiff to prosecute in his home forum.4" The district court weighed the
Gilbert private and public interest factors and dismissed the action to
Iran on forum non conveniens grounds. 49
The Second Circuit affirmed the district court's dismissal and addressed the foreign plaintiff's treaty rights.5 0 The Second Circuit stated
that there was some support for the district court's proposition that
United States courts should be cautious in dismissing a suit brought by
an United States plaintiff on forum non conveniens grounds. 51 However,
the Second Circuit held this proposition had "no application where, as
here, a treaty between the United States and the foreign plaintiff's country allows nationals of both countries access to each country's courts on
terms no less favorable than those applicable to nationals of the court's
country."'52 This view did not affect the outcome of the case because the
46. Id. at 915.
47. Id. at 923; see also De Sairigne v. Gould, 83 F. Supp. 270, 272 (S.D.N.Y.), aff'd, 177
F.2d 515 (2d Cir. 1949), cert. denied, 339 U.S. 912 (1950).
48. Farmanfarmaian,437 F. Supp. at 923.
49. Id.
50. Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880 (2d Cir. 1978).
51. Id. at 882; see Olympic Corp. v. Societe Generale, 462 F.2d 376, 378 (2d Cir. 1972).
52. Farmanfarmaian,588 F.2d at 882 (citing Treaty of Amity, Economic Relations, and
Consular Rights, Aug. 15, 1955, United States-Iran, art. 3, para. 2, 8 U.S.T. 900, 902-03, 284
U.N.T.S. 93, 112-14). Article 3 of the treaty provides in part:
Nationals and companies of either High Contracting Party should have freedom
of access to the courts of justice and administrative agencies within the territories of
the other High Contracting Party, in all degrees ofjurisdiction, both in defense and
pursuit of their rights, to the end that prompt and impartial justice be done. Such
access should be allowed, in any event, upon terms no less favorable than those applicable to nationals and companies of such other High Contracting Party or any third
country.
Treaty of Amity, Economic Relations, and Consular Rights, art. 3, para. 2, 8 U.S.T. at 902-03,
284 U.N.T.S. at 112-14. This provision only provides for access terms "no less favorable than
those applicable to [United States] nationals." Id. at 903. Because foreign plaintiffs are not
normally United States residents, the foreign plaintiff under this provision should receive the
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district court applied the same forum non conveniens standard3 to the
foreign plaintiff as would be applied to a United States citizen.1
Farmanfarmaianstands for the principle that a foreign plaintiff possesses a lesser right to sue in the United States than does a United States
citizen. However, if the foreign plaintiff has the benefit of an equal access
clause in a FCN treaty, then the court is obligated to apply the same
standard to the foreign plaintiff as that which is applied to a United
States plaintiff. This holding still leaves open the issue of whether the
standard applied to a foreign plaintiff with FCN treaty rights is that of an
American resident or a nonresident suing in his home forum.
The principles in Farmanfarmaianwere utilized again by the Second Circuit in Irish National Insurance Company v. AER Lingus Te5
oranta.
This case involved a suit by an Irish plaintiff against an Irish
airline for damage to a package which was delivered to the United
States.55 The district court dismissed the suit to Ireland on the ground of
forum non conveniens, but the Second Circuit reversed stating that the
district court did not apply the proper forum non conveniens standard. 6
The Second Circuit, citing Farmanfarmaian,held that the district court
should have applied the same forum non conveniens standard that applies to a United States citizen. The Second Circuit based its holding
on the existence of a FCN treaty between the United States and Ireland
requiring "national treatment with respect to ... having access to the
courts of justice..., both in pursuit and in defense of its rights."5 8 The
Second Circuit stated that the district court failed to apply the same standard because the major factual issues in the case concerned evidence that
took place in New York, not Ireland. 9
The Eastern District Court of Pennsylvania addressed the treaty
same rights as a United States national suing as a nonresident based upon diversity jurisdiction. Id.

53. Farmanfarmaian,588 F.2d at 882. The Second Circuit grants the foreign plaintiff the
same rights as a United States citizen and not those of an United States plaintiff suing in his
home forum. Id.
54. 739 F.2d 90 (2d Cir. 1984).
55. Id. at 91.
56. Id. at 92.
57. Id. The Second Circuit again granted the foreign plaintiff the same rights as an
United States citizen, but not the more favorable rights which can be accorded an United
States plaintiff suing in his home forum.
58. Treaty of Friendship, Commerce and Navigation, Jan. 21, 1950, United States-Ireland, art. VI(l)(c), 1 U.S.T. 785, 790-91, T.I.A.S. No. 2155. This provision is the same as that
discussed in Farmanfarmaianand provides for "national treatment" of Irish plaintiffs, not the
same treatment as resident United States plaintiffs. See supra text accompanying note 52.
59. Irish Nat'l Ins. Co. v. AER Lingus, 739 F.2d 90, 92 (2d Cir. 1984).
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rights of a foreign plaintiff in Jennings v. Boeing Company.60 This case
had facts similar to Piper but also contained a FCN treaty like
61 Jennings involved a helicopter crash in the North
Farmanfarmaian.
Sea. The plaintiff was the Irish widow of a British decedent. The helicopter was owned and operated by a British company. The only United
States contact was the defendant helicopter manufacturer in
Pennsylvania.
Jennings involved the same FCN treaty as in Irish National Insurance.62 The district court held that the foreign plaintiff was entitled to
the national treatment secured by the FCN treaty.6 3 The district court
stated that, as an Irish citizen, the plaintiff was entitled to the same right
of recovery afforded to any citizen of a state, other than Pennsylvania,
who files a diversity action in a federal district court. 6 4 To the extent that
a court may consider and dismiss a case of a nonresident United States
plaintiff for forum non conveniens, the court may dismiss an action of an
Irish citizen. 65 The district court stated that the treaty provides for similar treatment in similar situations, giving Irish citizens no greater rights
than those afforded to United States citizens.66 The district court concluded that if a diversity action filed by a United States citizen may be
dismissed even though it results in the loss of damages, a similar action
filed by an Irish citizen entitled to national treatment under the treaty
may also be dismissed.6 7
Jennings relied on Piper for the principle that less deference should
be given to the plaintiff's choice of a United States forum when the plaintiff is not a United States citizen or resident. 68 However, the district
court found this unimportant because even with the application of the
equal access clause of the FCN treaty, the public and private interest
factors overwhelmingly favored dismissal.6 9
In conclusion, these cases hold that when a foreign plaintiff sues in a
United States court and is entitled to the benefit of equal access under an
FCN treaty, the United States court is obligated to apply the same forum
60. 660 F. Supp. 796 (E.D. Pa. 1987).
61. Id. at 800.
62. Compare id. with Irish Nat'l Ins., 739 F.2d at 91, 92.
63. Jennings, 660 F. Supp. at 800.
64. Id.
65. Id. This statement clearly answers the question of whether foreign plaintiffs with
FCN treaty rights have the rights of a resident or nonresident United States plaintiff suing
upon diversity grounds. See also supra and infra text accompanying notes 64 and 66.
66. Jennings v. Boeing Co., 660 F. Supp. 796, 800 (E.D. Pa. 1987).
67. Id.
68. Id. at 804.
69. Id.
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non conveniens standards as it would apply to a nonresident United
States plaintiff suing upon diversity grounds.7 0 That standard, first announced in Gilbert and later affirmed in Piper,calls for the court to balance the private and public interests to determine the most convenient
forum while considering the fact that a plaintiff is not suing in his home
state. However, when the foreign plaintiff is not afforded the protection
of a FCN treaty, the court will still apply the Gilbert test to the foreign
plaintiff, but will give the choice of a United States forum less deference
than the choice of a United States plaintiff as required in Piper.
IV.

A UNITED STATES PLAINTIFF'S RIGHT
TO ACCESS

The preceding section raises the issues of when a foreign plaintiff
receives the same rights as a United States plaintiff and what these rights
are in a forum non conveniens inquiry. While Piper held that a foreign
plaintiff's choice of forum deserved less deference than a United States
plaintiff's, it did not specify the weight United States citizenship should
be accorded in a forum non conveniens inquiry.7 1 This section ascertains
the rights foreign plaintiffs would receive when they are treated in the
same manner as United States plaintiffs.
In Alcoa Steamship Company v. M/V Nordic Regent, the Second
Circuit, sitting en bane, faced the issue of a United States plaintiff's
rights to defeat a dismissal on forum non conveniens grounds.7 2 Alcoa
involved an admiralty claim by a New York corporation against a foreign defendant in the Southern District Court of New York. The defendant vessel collided into a pier owned by the plaintiff in Trinidad. The
Second Circuit affirmed the district court's dismissal of the case to a foreign forum based on forum non conveniens.7 3 The Second Circuit also
70. See also Grimandi v. Beech Aircraft Corp., 512 F. Supp. 764 (D. Kan. 1981). In a
forum non conveniens inquiry, foreign plaintiffs are entitled to consideration equal that of a
United States citizen because of the "equal access" clause in the FCN treaty between the
United States and France. Id. at 778.
71. See supra note 29.
72. 654 F.2d 147 (2d Cir. 1978) (en banc), cert. denied, 449 U.S. 890 (1980), reh'g denied,

449 U.S. 1103 (1981).
73. Id. at 149-50. The Second Circuit cited the lower court's opinion that stated:
This Court is persuaded that the lack of a substantial nexus between this controversy
and the Southern District of New York combined with the inconvenience and possi-

ble prejudice to the defendant resulting from retention of jurisdiction here-which
substantially outweigh any inconvenience plaintiff may suffer-renders this an inappropriate forum; an evaluation of the contentions of the parties compels the conclusion that the litigation of this case can be conducted most expeditiously and
inexpensively in Trinidad.
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held that the proper standard to apply in a forum non conveniens inquiry
was the standard set forth in Gilbert which was followed in
74
Farmanfarmaian.
The Second Circuit cited its decision in Farmanfarmaianas establishing that United States citizenship alone is not a barrier to dismissal
on the ground of forum non conveniens.75 The Second Circuit's rationale for its holding in Farmanfarmaianwas two-fold. First, the Second
Circuit wanted to preserve a uniform standard for determining forum
non conveniens motions.7 6 Second, the Second Circuit wanted to maintain a uniform standard to prevent violations of equal access clauses in
77
United States FCN treaties.
In addressing the rights of United States plaintiffs, the Second Circuit stated that the trend in both the common law, and admiralty law in
particular, has been away from according a "talismanic significance to
the citizenship or residence of the parties. ' 78 The Second Circuit, citing
its previous landmark case of Vanity FairMills v. T. Eaton Company,7 9
stated that "'[a]n American citizen does not have an absolute right
under all circumstances to sue in an American Court.' "80
In Pain v. United Technologies Corporation,the Circuit Court of the
District of Columbia also addressed a United States plaintiff's ability to
withstand a dismissal on forum non conveniens grounds.81
Pain involved United States plaintiffs and French and Norwegian
plaintiffs who had the benefit of FCN treaty rights.82 The Circuit Court
of the District of Columbia recognized that under existing case law it was
arguable that the citizenship or residence of United States plaintiffs or
the treaty rights of foreign plaintiffs is a factor which should either tip
the balance of private interests against dismissal or strengthen the presumptive weight for a plaintiff's choice of forum under Gilbert and Koster. 3 The Circuit Court of the District of Columbia noted that when
both parties are foreigners, courts usually do not hesitate to decline jurisAlcoa Steamship Co. v. M/V Nordic Regent, 453 F. Supp. 10, 12 (S.D.N.Y. 1978).
74. Alcoa, 654 F.2d at 152-53.
75. Id at 152.
76. Id. at 152-53.
77. Id
78. Id. at 154.
79. 234 F.2d 633, 645 (2d Cir. 1956), cert. denied, 352 U.S. 871 (1956).

80. Alcoa Steamship Co. v. M/V Nordic Regent, 654 F.2d 147, 156 (2d Cir. 1978) (en
banc), cerL denied, 449 U.S. 890 (1980), reh'g denied, 449 U.S. 1103 (1981).
81. 637 F.2d 775 (D.C. Cir. 1980), cert denied, 454 U.S. 1128 (1981).
82. Id. at 795. The United States plaintiff was a New Hampshire resident suing in an
alternative federal forum (i.e., the Circuit Court of the District of Columbia). Id. at 780.
83. Id. at 796.
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diction. 4 However, when all the plaintiffs are United States citizens, the
courts have demonstrated a historical reluctance to dismiss if the alternative is a foreign forum." Furthermore, the Circuit Court of the District
of Columbia added that the exact weight to be given citizenship and residence in the application of the forum non conveniens doctrine has been
explicitly left open by the Supreme Court.86
Despite these arguments, the Circuit Court of the District of Columbia in Pain rejected the argument that a plaintiff's choice of forum
should be accorded particularly great weight in the balance of private
interest factors because plaintiffs are United States citizens or residents. 7
The Circuit Court of the District of Columbia, citing Alcoa, held that
United States citizens should not be accorded preferential access to
courts in the United States.8 8 The Circuit Court also noted that other
federal courts have begun to support this principle.8 9
In weighing the influence to be given United States citizenship, the
Circuit Court of the District of Columbia stated that the "factor of U.S.
citizenship per se proves largely irrelevant to the factors which GilbertKoster required courts to consider when making forum non conveniens
determinations." 9 At best, United States citizenship serves only as one
indication of how inconvenient it may be for the plaintiff to litigate in a
foreign forum, as measured by the Gilbert factors of private interest.9
84. Id.; see The Belgenland, 114 U.S. 355, 363 (1885).
85. Pain, 637 F.2d at 796; see, e.g. Founding Church of Scientology v. Verlag, 536 F.2d
429, 435-36 (D.C. Cir. 1976); Leasco Data Processing Equipment Corp. v. Maxwell, 468 F.2d
1326, 1344 (2d Cir. 1972).
86. See Swift & Co. Packers v. Compania Columbiana Del Caribe, 339 U.S. 684 (1950).
The Supreme Court stated that they did not now need to decide the abstract question of
whether United States admiralty courts may decline jurisdiction over libel actions brought by
United States citizens. Id. at 697.
87. Pain v. United Technologies Corp., 637 F.2d 775, 796 (D.C. Cir. 1980), cert denied,
454 U.S. 1128 (1981).
88. Id.
89. See, e.g., Mizokami Bros. v. Baychem Corp., 556 F.2d 975 (9th Cir. 1977) (per
curiam), cert. denied, 434 U.S. 1035 (1978) (upholding a forum non conveniens dismissal even
though the plaintiff was a United States corporation); see also Mohr v. Allen, 407 F. Supp. 483,
485 (S.D.N.Y. 1976) (United States plaintiffs' case was dismissed to Mexico, the clear locus of
events).
90. Pain, 637 F.2d at 797.
9 . Id. The Circuit Court of the District of Columbia noted the views of one commenta-

tor who recently observed:
[I]t is undoubtedly true that American citizens, taken as a class, tend to possess

characteristics that make foreign litigation inconvenient for them. It is entirely
proper that such characteristics be weighed in a court's balancing of the parties' inconveniences. But American citizenship, as such, correlates imperfectly with those
characteristics, and therefore should not be used as a facile proxy for the plaintiff's
convenience.

1990]

Forum Non Conveniens

In conclusion, these cases held that United States citizens do not
possess an absolute right of access to United States courts, and the plaintiff's United States citizenship is not a factor of overriding significance in
the forum non conveniens inquiry. Instead, United States citizenship
should only be one factor in forum non conveniens determinations.
However, as discussed earlier, United States plaintiffs who choose the
home forum should receive greater deference than nonresident United
States plaintiffs who choose an alternative federal forum.92 Therefore, a
United States plaintiff could be dismissed on forum non conveniens
grounds when the Gilbert public and private interest factors weigh towards a more convenient forum. If a United States plaintiff could be
dismissed on these grounds, a foreign plaintiff with FCN treaty rights
(that is, rights of a nonresident United States plaintiff) could also be dismissed. This conclusion is consistent with the principles laid down in
Piper,Farmanfarmaian,and their progeny.
V.

OTHER FRIENDSHIP, COMMERCE, AND
NAVIGATION TREATIES

This section examines other FCN treaties which the United States
has entered into that contain equal access clauses to define which foreign
plaintiffs will be subject to the Farmanfarmaianstandard. Without this
clause, the foreign plaintiff remains subject to the "less deference" standard announced in Piper.
The United States entered its first commercial treaty containing an
access to courts provision with Spain in 1775. 9' This treaty was the only
one of its time which contained such a clause. The treaty provided that
"inhabitants of the territories" of each party were to have "free access"
to the courts of justice of the other party for prosecuting suits for recovery of their property, paying debts, and satisfying their damages. 94 This
right existed against citizens of the other country "or any other persons
whatsoever, who may have taken refuge therein." 95 The proceedings and
sentences were to be "the same as if the contending parties had been
subjects or citizens of the said country." 96 The history of the negotiaNote, Forum Non Conveniens and American Plaintiffs in the Federal Courts, 47 U. CHI. L.
REV. 373, 382-83 (1980).

92. See supra text accompanying note 43.
93. Wilson, Access-To-Courts Provisionsin United States Commercial Treaties, 47 AM. J.
INT'L L. 20, 33 (1953).
94. Id.
95. Id.
96. Id.
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tions with Spain indicates that this provision was designed to protect
United States citizens before Spanish tribunals because of problems that
had occurred between adjoining United States and Spanish territories.
This access to courts provision remained in effect until the SpanishAmerican War of 1898. 97
From 1824 to 1923, the United States entered into approximately
forty commercial treaties that contained clauses on access to courts. A
treaty entered into with Columbia in 1824 stated:
Both the contracting parties promise and engage formally to give
their special protection to the persons and property of the citizens of
each other of all occupations, who may be in the territories subject to
the jurisdiction of the one or the other, transient or dwelling therein,
leaving open and free to them the tribunals of justice for their judicial
recourse, on the same terms which are usual and customary, with the
natives or citizens of the country in which they may be ....98
During this period, the United States also entered into treaties with
Switzerland in 1850,9' Paraguay in 1859,10° Serbia in 1881 (now applies
to Yugoslavia), 0 1 and Spain in 1903.1° 2 These treaties are still in force.
From 1923 to 1946, the United States entered into twelve commercial treaties that basically followed the same form in granting access to
courts. 103 Four of these treaties are still in force and contain a clause
stating: "The nationals of each High Contracting Party shall enjoy freedom of access to the courts of justice of the other on conforming to the
97. Id.
98. Treaty of Peace, Amity, Navigation, and Commerce, United States-Columbia, Oct. 3,

1824, art. 10, 8 Stat. 306, 310, reprinted in Wilson, supra note 93, at 37; see also Treaty of
Peace, Amity, Navigation, and Commerce, Dec. 12, 1846, United States-New Granada, art.
13, 9 Stat. 881, 886-87.
99. Treaty of Friendship, Establishments, Commerce, and Extradition, Nov. 25, 1850,
United States-Switzerland, art. 1, 11 Stat. 587, 588 ("[Tlhey [the citizens of U.S. and Switzerland] shall have free access to the tribunals and shall be at liberty to prosecute and defend their
rights before courts of justice, in the same manner as native citizens ....
").
100. Treaty of Friendship, Commerce, and Navigation, Feb. 4, 1859, United States-Paraguay, art. 9, 12 Stat. 1091, 1095 ("The citizens of either of the two contracting parties .. shall
enjoy full and perfect protection for their persons and property, and shall have free and open
access to the courts of justice ....").
101. Treaty of Commerce, Oct. 2-14, 1881, United States-Serbia, art. 4, 22 Stat. 963, 965
("They [citizens of the United States and Serbia] shall have reciprocally free access to the
courts of justice ... both for the prosecution and for the defense of their rights in all the
degrees of jurisdiction established by the laws.").
102. Treaty of Friendship and General Relations, July 3, 1902, United States-Spain, art. 6,
33 Stat. 2105, 2108 ("The citizens or subjects of each of the two High Contracting Parties shall
have free access to the Courts of the other ... .
103. Wilson, supra note 93, at 43.
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local laws, as well for the prosecution as for the defense of their rights,
14
and in all degrees of jurisdiction established by law."'
In the post-World War II period, the United States entered into approximately sixteen FCN treaties which are still in force today. Most of
these treaties provide for access to courts on the basis of national treatment and state that nationals of each state shall have equal "access to the
courts of justice and to administrative tribunals and agencies within the
territories of the other Party, in all degrees ofjurisdiction, both in pursuit
and in defense of their rights."10 5 This provision is similar to the access
clause in the Iranian treaty in existence during the Farmanfarmaiancase.
This is a brief overview of the FCN treaties which the United States
has entered into with foreign countries. Some date back to the mid-1800s
and almost thirty of these treaties are still in force today.' 0 6 Therefore, in
any forum non conveniens inquiry with a foreign plaintiff, a FCN treaty
may exist that could compel the court to apply the same standard to that
foreign plaintiff as would apply to a United States plaintiff.
104. Treaty of Friendship, Commerce, and Consular Rights, June 19, 1928, United StatesAustria, art. 1, 47 Stat. 1876, 1878; Treaty of Friendship, Commerce, and Consular Rights,
Dec. 7, 1927, United States-Honduras, art. 1,45 Stat. 2618, 2619, 87 L.N.T.S. 421,423; Treaty
of Friendship, Commerce, and Navigation, Aug. 8, 1938, United States-Liberia, art. 1, 54 Stat.
1739, 1739-40, 201 L.N.T.S. 163, 164-66; Treaty of Friendship, Commerce, and Consular
Rights, June 5, 1928, United States-Norway, art. 1, 47 Stat. 2135, 2136.
105. See Treaty of Friendship, Establishment, and Navigation, Feb. 21, 1961, United
States-Belgium, art. 3, 14 U.S.T. 1284, 1288-89, T.I.A.S. No. 5432 ("Nationals ...shall be
accorded full legal and judicial protection for their persons, rights and interests.... ."); see also
Treaty of Friendship, Commerce, and Navigation, Oct. 1, 1951, United States-Denmark, art.
5, 12 U.S.T. 908, 912, T.I.A.S. No. 4797; Treaty of Amity and Economic Relations, Sept. 7,
1951, United States-Ethiopia, art. 7, 4 U.S.T. 2134, 2140-41, T.I.A.S. No. 2864; Convention of
Establishment, Nov. 25, 1959, United States-France, art. 3, 11 U.S.T. 2398, 2401, T.I.A.S. No.
4625; Treaty of Friendship, Commerce, and Navigation, Oct. 29, 1954, United States-West
Germany, art. 6, 7 U.S.T. 1839, 1843-46, T.I.A.S. No. 3593; Treaty of Friendship, Commerce,
Navigation, and Exchange of Notes, Aug. 3, 1951, United States-Greece, art. 6, 5 U.S.T. 1829,
1841-43, T.I.A.S. No. 3057; Treaty of Amity, Economic Relations, and Consular Rights, supra
note 52, art. 3, 8 U.S.T. at 902-03, 284 U.N.T.S. at 112-14; Treaty of Friendship, Commerce,
and Navigation, Aug. 23, 1951, United States-Israel, art. 5, 5 U.S.T. 550, 555, T.I.A.S. No.
2948; Treaty of Friendship, Commerce, and Navigation, Feb. 2, 1948, United States-Italy, art.
5, 63 Stat. 2255, 2262-64, 79 U.N.T.S. 171, 178-80; Treaty of Friendship, Commerce, and
Navigation, Apr. 2, 1953, United States-Japan, art. 4, 4 U.S.T. 2063, 2067-68, T.I.A.S. No.
2863; Treaty of Friendship, Commerce, and Navigation, Nov. 28, 1956, United States-Korea,
art. 5, 8 U.S.T. 2217,2221, T.I.A.S. No. 3943; Treaty of Friendship, Establishment, and Navigation, Feb. 23, 1962, United States-Luxembourg, art. 1, 14 U.S.T. 251, 253, T.I.A.S. No.
5306; Treaty of Amity, Economic Relations, Dec. 20, 1958, United States-Muscat, art. 3, 11
U.S.T. 1835, 1837, T.I.A.S. No. 4530; Treaty of Friendship, and Commerce, Nov. 12, 1959,
United States-Pakistan, art. 5, 12 U.S.T. 110, 112-13, T.I.A.S. No. 4683.
106. See, eg., supra notes 99-105.
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CONCLUSION

This Article demonstrates the complexities that may confront a
court in a forum non conveniens inquiry. If a United States plaintiff is
involved, the courts traditionally are very reluctant to dismiss the plaintiff to a foreign forum. However, a new trend is developing that treats
United States citizenship as one only factor in the forum non conveniens
inquiry, and allows dismissal when the balance of factors points towards
a more convenient alternative forum. Piper establishes that a foreign
plaintiff's choice of a United States forum will receive less deference than
a United States plaintiff's choice because it is more convenient for the
foreign plaintiff to sue at home. However, the Piper standard will not
control when the foreign plaintiff has the benefit of an equal access clause
in an FCN treaty. In that case, the foreign plaintiff's choice is entitled to
the same deference as that of a nonresident United States plaintiff suing
upon diversity grounds. This standard makes the foreign plaintiff's FCN
treaty rights much less valuable than they appear at first glance when
looking at the words "national treatment" and "equal access."
These conclusions of the United States courts appear logical. If the
United States courts were to make United States citizenship a factor
prohibiting dismissal on forum non conveniens grounds, they would have
to hear cases brought by foreign plaintiffs with FCN treaty rights, which
could be more conveniently settled in the foreign jurisdictions. By considering the United States citizenship of the plaintiff as only one factor in
the forum non conveniens inquiry, the United States courts are able to
decide cases that may be more conveniently tried in the United States
and can dismiss cases that may be more conveniently tried in a foreign
jurisdiction.
The courts have also reached a logical conclusion regarding a foreign plaintiff's rights to withstand a forum non conveniens dismissal. In
giving a foreign plaintiff's choice of a United States forum less deference
than a United States plaintiff's choice while allowing foreign plaintiffs
access to the United States courts when the private and public interest
factors favor trial in the United States, the courts have only allowed suits
which may be more conveniently tried in the United States. This result is
both fair and in the interest of justice because it allows foreign plaintiffs
to sue in the United States when it is the most convenient forum but
prevents the United States courts from being overwhelmed with suits
from foreign plaintiffs which can be tried more conveniently elsewhere.
The primary objective of this Article has been to determine the ability of a foreign plaintiff, who is covered by a FCN treaty, to withstand
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dismissal on forum non conveniens grounds. The United States courts
arrived at the most logical answer. If a foreign plaintiff is not entitled to
the same standard in a forum non conveniens inquiry as a nonresident
United States plaintiff suing on diversity grounds, then the equal access
clauses in the United States FCN treaties will be violated. This standard
gives the foreign plaintiffs the same national treatment as United States
citizens, but denies them the advantage that United States citizens have
when suing in their home forum. Otherwise, foreign plaintiffs would
have the right to sue as resident United States plaintiffs in any court in
the United States. This principle would give foreign plaintiffs greater
rights than those accorded United States citizens. This was not the intent of the treaty signatories.

